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Demonſtrationns 


1 That the Lord Chancellor of Ireland is bound by the Statute and Common- Law 
2nd alſo by his Commiſſion and Oath, as Lord Chancellor, to grant a Commiſſion 
k Delegates to Archdeacon Mathews upon his Appeals and Querel of Nui. 
'. ries, preſented to his Lordſhip * 3 on the 3d of September 1703. 
1 ä With Replies 5 
To the Objections made by the Adverſe Gaal el before his Lordſhip aud the Judge: 
in the Exchequer Chamber, Dublin, on 9 Feb. 1704, W 
1. Demonſtration. | | - 
HH E Iriſh Statute of Appeals 28 F. 8 c. 6. requires the Lord Chancellor 
1 of Ireland to grant Commiſſions of Delegates to the Subjects upon their 
Appeals made to the Chief Governor of this Kingdom in the High Court of 
Chancery here, in all manner of Cauſes, Griefs and Caſes in which they were 
wont to appeal to the Court of Rome. P's. 
It was then a known Rule of the Canon-Law, and a wonted caſe allowed and 
practiſed in the Courts of Chancery, and of the Rota or the Delegates in Rome, 
that the Subjects of Provinces, living under the Eccleſiaſtical Juriſdiction of” 
the Pope, and being grieved by Papal Commiſſioners ia Eccletiaſtical Cauſes of 
ordinary cognizance of the firſt inſtance, might appeal, as of courſe, from their 
definitive Sentences and Dzcrees of Excommunication to the Court or Chan- 
cery of Rome, or to the Pope's Audience or Officina Juſtitiæ; and that theſe 
Appeals were admitted there without difficulty by the Chancellor or other pro- 
per Officers of that Court; and thereupon new Commiſſions of Delegates, of. 
Reſcripts de Juſtitia, were granted to hear and determine thoſe Appeals, without 
any ſpecial order of the Pope himſelf. All this is true, and evident by the Au- 
thorities and Precedents in the Ganon-Law. «© 
The Petitioner duly appealed according to the ſaid Statute from pretended. 
definitive Sentences or Opinions given agairſt him by pretended Regal (Com miſ- 
fioners Eccleſiaſtical at Lisburn; who thereby, as Oidinaries and Eccleſiaſtical. 
Judges, diſſeized the Petitioner of all his Eccleſiaſtical Freeholds, and alſo ex 
communicated and condemned him to pay exceſſive coſts of Suits commenced. 
N againſt him by one Talbott Keen, without any juſt cauſe, in matters of ordinar7 
. cognizance in the firſt inſtance; vi for non-payment of proxy money, non-EX=., 
hibition ot his collative Title, and for his non-reſidence on the ſeveral Recto- 
ries which were annexed to his Archdeaconry and Prebend: The. ſaid Com- 
miſſioners did not condemn or charge him with any enormity or immorality, 
or with any of the offences complained. of and ſpecified in their Commiſſion ; * 
and they were not empowred by that Commiſſion to proceed otherwiſe than aCe 
cording to the courſe of the Eccleſiaſtical Law practiſed in the Conſiſtoria!l 
Courts of this Kingdom, and the Prerogative Clauſe (which makes Regal 
p Commiſſio ers Eccleſiaſtical to be High Commiſſioners, authorizing them to 
| proceed arbitrarily and extrajudicially, Ex _ mero tf nohili, De plano, abſq;,” 
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amn forma & figura judicii 9 appellatione remota) was omitted in this Lisburn- 
Commiſſion, which was granted by the Lords Juſtices of Ireland, and grounded 
on the Iriſh Act 2 Eliz. c.. and not upon the King's Special Warrant, nor 
upon the Prerogative Royal, as the High Commiſſions had their foundation: 
All this is viſible by matters of fact. | 
Therefore the Lord Chancellor of Ireland cannot lawfully deny the Peti- 
tioner in his Caſe of a Commiſſion of Appeal. ä 

I O12) een. e Epps 
I. Obi. The Authority committed to the ſuid Lisbirn Commiſſioners was 
ſo high, as to exclude any ordinary appeal from them ; for they repreſented the 
perſon of King William, _ 
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Replies. 
1. Reply. The ſaid 7 va Commiſſioners were Statute-Commiſſioners and 
were appointed hy the Lords Juftices of Ireland as aforeſaid, and were as their 
Delegates ; and according to the General Rule, A Delegato ad delegantem ap- 
pelfetur, the Pctitioner's ſaid Appeals lay within the letter of the ſaid Statute 
of Appeals; for he appealed from the ſaid Commiſſioners to the now Chief Go- 
vernour of this Kingdom; A Judict appelletur ad eum qui eum dedit, vel ad ejus 
ſucceſſorem; Pandect. 1. 49. tit. 3. n. 1. Si Delegans defiit eſſe Tudex, appellatur 

ad illum qui eſt in ejus loco; Cod, J. 7. tit. 62. c. 32. | | | 
2. The ſaid Lisburn-Commiſſioners were Ordinaries ; they received their 
Eccleſiaſtical JuriſdiQion from the Law and the Prince or Chief Governors ot 
this Kingdom ; and that Juriſdiction was ordinary; thoſe Commiſſioners were 
required by their Commiſion to act and decree according to the ordinary courſe - 
of the Eccleſiaſtical Law; and in all their Acts of Court and in their Decrees 
they proceeded in their own Names, and as the Ordinary and Biſhop of the Dio- 
ceſes of Down and Connor (the Arch-Biſhop and Primateof that Province being 
then diſabled to exerciſe EccleſiaſticalJuriſdition in thoſe Dioceſes) ard they had 
there a concurrent Juriſdiction with that Biſhop: Jadices dati a Lege vel 4 Prin- 
cipe ſunt Ordinarii; 2. q. 6. c. 33. Quilibet habens Juriſdictionem ordinariam di- 
citui Ordinarius; Lynw. p. 16, 17. Othon. p. 5 1. In omnibus cauſis, in quibus 
ordo judiciarins ſervandus eſt, appellari poteſt; Hoſtiens. Sum. Col. 229, & 1173. 
Rex ſubditis ſuis Juxiſdictionem communicat in cauſts Eccleſtaſt icis cumulative non 


privative;. 4 Ii ſt. 341. Hob. 146. . 

3. All Eccleſiaſtical Juri ſdiction is derived from the Law or the Prince; 
and all Arch-Biſhops and Biſhops in their Forinſecal Judicature repreſent the 
Perſon of the Supreme Ordinary. A Delegato Principrs appellatur, non obſt ante” 
quod. ilius Authoritate fungatur ; Cod. 1. 7. de. app. c. 2. A Delegato Principis 
poteſt appellari ad Principem, licet | repreſentet imaginem Principis a quo appellari 
non poteſt; Ibid. c. 16. Licet non poſſet appellari-a ſententia Principis, propt er 
authoritatem Perſone non recognoſcentis ſuperiorem, poteſt tamen appellari ab ejus 
Vicariis ; Marant. ſpec. p. 368. n. 276. 177. A ſententia Vicar ii Principis ap- 
pelletur ad Principem, ex quo non reperitur, alius ſuperior; Id. p. 377. n. 383. i 
appellatur ad Papam a Delegato, qui Pape vices gerit, Delegatus debet humiliter 
aßpellat ioni deferre; Extra l. 2 tit. 27, c. 8. and Durand. ſpec. I. 1. P. 34. f ” . 

75 55 | appel- 
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AppeBationi (viſi in cauſa ap. rem. commiſſa) cum debita devot ione eſt deferendum z. 
as Pope Alex. the gd. decreed in the General Council of Lateran in appellafory 
Cauſes from Papal Delegates in England ; Binii Concil. tom. 7. p. 702. c. 17. 
and p. 705. c. 32. There are in the Body of the Canon numerous precedents of - 
ſuch ordinary appeals made to the Popes Audience. Extra. J. 2. tit, 27. C 14, 
22. and tit. 28, c. 51, 57, 65, 67, 69. and tit. 30. c. 3, 4. And thus the ap- 
peal of Chet wood and Harcourt made to the Court of Rome from the Delegates 
of Cardinal Pool, the Pope's Legate of Englandand Ireland, was allow'd in the En- 
gliſn Act. f. Eliz. c. 1. and St. Pauls appeal made to Ceſar from Feſtus,the Empe- 
ror's Commiſſioner, even in a Criminal Cauſe, could not be denyed by the Ci- 
vil Law; A Proconſulibus, five ex ordine judicaverit, five ex delegatione, ſive ex ap- 
pellatione, provocari permittimus ; Cod. l. 7: tit. 62. c. 19. Hiant cuncti ſibi ab 
mnjuriis et ſuſpectis judicibus, et in capitali ſupplicio ac fortunarum diſpendio 
provecationem eſſe conceſſam; Ibid. c. 30. Certum et indubitatum eſt quod a ſenten-- 
tia Commiſſariorum Ceſaris immediate ad Cameram appellari poſſit : Gail pract. 
obſerv. p. 212. All the Proteſtant Biſhops in England and Ireland in the Reign 
of K. H.8. and Ed. 6th, were Regal Commiſſioners for Eccleſiaſtical Cauſes: 
they had particular Commiſſions from the King to exerciſe Eccleſiaſtical Jurifa * 
diction within their reſpective Diſtricts, and during the King's Pleaſure ; and i 
appeals lay of courſe from them as from other Ordinaries : Exgliſh Stat. 37. | 
H. S. c. 17.and 1. Ed. 6. c. 2, Burnets Hiſt. of Reform. Vol. 1. Collect p. 184. | 
and Vol. 2. Collect. p. go. and Harmer's Specimen. p. 52. 

2d. Objection, The Temporal Judges in Tf. 340. and in 2. Rolls, Mrid. 232. 
declared, Thar Apeals may be made from Regal Commiſſioners Eccleſiaſtical to 
the King as ſupreme Ordinary, but not to him in his high Court of Chancery; 
becauſe ſuch Appeals were out of the Orders preſcribed by the Englith Statutes, 
24. H. 8. c. 12. and 25. H, 8. c. 19. which reſtrain'd all Appeals to be made 
— the King in Chancery, but thoſe from Courts of Arch-Biſhops or exempt 

laces... | 

Reply The Petitioner's ſaid Appeals, tho? they be out of the ſaid Engliſh Sta- 
tutes, yet cettainly are within the equity, meaning, and the very letter of the Iriſh 
Statute of. Appeals aforeſaid, and therefore this is no Ohjection in this Caſe. + 

3d. Obj. The ſaid Liſburn-Commiſſion was grounded on the Iriſh Att, 2. Elia. 
c. 1. and the Makers of the Statute of Appeals, 28. H. 8. c. 6. could not fore- 
ſee, and therefore did not provide for Appeals made from Commiſſioners to be 
appointed by the ſaid ſubſequent AQ 2. Eliz. | 

. Reply. This Taid Iriſh Act 2 Eliz. (in reſtoring to the Crown the ancient Ec- 
cleltaſtical Juriſdiction and aſſigning Commiſſioners for Eccleſiaſtical Cauſes) was 

a Repetition and Recital of the Iriſh AQ, 28. H. 8. c. 5. And the ſaid Statute 
of Appeals was revived and every clauſe of it was confirmed by the ſaid Act, 
2 Eliz.c. 1. and therefore in effect this was not ſubſequent to that Act. 

4. O. The ſaid Iriſh Statute of Appeals extended only to wonted Appeals 
made to Rome ; but no Appeals had never bin made to Rome from Regal Com- 
miſſioners Eccleſiaſtical in England or Ireland; and therefore the Petitioners ſaid» 
Appeals are out of the {aid Statute, | | 
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Reply: 
The Makers of the ſaid Iriſh Acts, 28. H. 6.c 5 & 6, did foreſee and pro- 
vide for the Subjects in their Griefs from Regal, as they had appealed from Papal 
Commiſhoners Eccleſiaſtical. They knew that the King was always de jure Su- 
preme Ordinary of theſe Kingdoms ; that the Pope had uſurped the King's 
Right in delegating Eccleſiaſtical Commiſſioners, and that the Appeals made 
from them to Rome was an uſurpation : For of right ſuch Appeals ought to be 
made to the King's Chancery, according to the ancient cuſtom of the Realm and 
rhe Statute of Clarendon, 10. H. 2. c. S. And formerly all Biſhopricks here were Royal 
Donatives, and the King inveſted his Prelates, the Biſhops as well as the Mitred 
Abbots and Priors within theſe Realms, cam baculo, with Juriſdiction: And there- 
fore this Statute of Appeals was a reaſſumption, and declaratory of the Com- 
mon Law ; that the King was Head of theſe Churches, and that Appeals being 
ordinary remedies of the Subjects (when grieved and lacking Juſtice ) might be 
made ex Debito Fuſtitiæ from all Eccleſiaſtical Judges, Delegates as well as Or- 
dinaries, to the preſent Chief Governour of the Kingdom, be he King or Vice- 
Roy, in the High Court oft Chancery, as it is Oficina Fuſtitiæ as aforeſaid. This 
Parliament did not reſpect perſons, but Cauſes; that there might be no failure 
of Jultice within the King's Juriſdiction, They expreſly provided that the 
King's Viſitors ſhould not demand Proxy-Money. 28. H. 8. c. 5. They did con- 
ſider that the Regal Commiſſioners might be as grievous to the Subjects as the 
' Papal Delegates and Inquiſitors had bin; and therefore they allowed Appeals 
in all caſes of grievances, that Juſtice may be the ſame againſt the Commiſſio- 
ners of the Supreme Ordinary, x hether he was Pope or King; and the Chancery 
or ſupreme Office of Juſtice was in effect the ſame in Rome and in Dublin. Theres 
fore this Statute, being a Proviſion for lack of Juſtice, ought to be conſtrued 
largely and beneficially: and it can't be imagined, that thoſe Patriots, having pro- 
hibited all manner of Appeals to Rome, intended that the Subjects here, tho” in- 
tolerably oppreſſed by Regal Commiſſioners Eccleſiaſtical, ſhould have no ordinary 
Remedy: Non videtur Legiſlator id ſenſiſſe quod ratione careat, eth verborum gene- 
ralitas facere aliter ſuadeat, 4. Juſt. 330. | 

5. 0bj. The ſaid Statute of Appeals implies that in unwonted caſes no Ap- 
peals were to be admitted in the Chancery of Rome without the Pope's ſpecial 
Order ; as in Appeals from Papal Inquiſitors or Special Commiſſioners Eccle- 
ſiaſtieal, and in notorious Crimes or Enormities : In which caſes the Clauſe 
pp. rem. (if it had bin inſerted in their Commiſſion) was nugatory and of no 
moment; and the faid Liſburn Commiſſioners were Regal Viſitors and Inquiſi- 
tors, and were as High Commiſſioners Eccleſiaſtical from whom no Appeal lay, 
at leſt to the Court of Chancery; and that Commiſſion was grounded on the Act, 
1; Eliz. c. 1. which intended, no appeal ſhould go from ſuch Commiſſioners. 

Replies. 

1. The Petitioners ſaid Ap 


peals are out of the ſaid unwonted caſes ; for 


the ſaid Lisburn Commiſſioners did not charge him with any enormity; and 
they pretended themſelves as Eccleſiaſtical Judges and Ordinaries in their Pro- 


ceedings and Sentences againſt him (as afore hath been ſet forth) and not as High 
Com- 


Commſſioners; who indeed were not properly Viſitors or Eccleſiaſtical Judges; 


but were extraordinary Executioners of certain penal Laws; as appears by the 


High Commiſſion recited in Fuler's Argument, p.18, 23. 30. Printed A. D. 1609, 


Thaſe Engliſh Commiſſioners were empowered to puniſh all offences and con- 
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tempts againſt theſe Statutes, 1. E/iz, c. 1 and 2, and 5. Hliz. c. 1. and 13. Eliz 
6. 12 and 25. Eliz. c. 1 and 2. and 1. Jac. 1. c. 4. and theſe Statutes authorized 
them to Fine and Impriſon; and therefore the Lord Chancellor of Ireland and, 
the Judges will compare that High Commiſſion with the ſaid Lisburn Commiſ- 
ſion; and willalſo conſider the Declaration of her Majeſty's Soll. General, who drew, 
this Lisburn Commiſſion, viz. That it was a Commiſſion of only ordinary Ec- 
cleſiaſtical Juriſdiction, and ſuch as the Arch-biſhop of Armagh (had he been able) 


might in his own Right have executed, and from whoſe Proceedings an ordinary 
Appeal lay to the King or the Chief Governour of this Kingdom in the High 


Court of Chancery; and therefore the Reſolutions in the Engliſh Reports, ex- 
cluding Appeals from High Commiſſioners, are out of the Petitioner's Caſe, 

2. This Iriſh Statute of Appeals may be expounded by the Iriſh Act 28 H.8, 
c. 19, which declares that the diſſolved Religious Houſes and exempt Places 
ſhall be viſited by the King's Eccleſiaſtical Commiſſioners (from whom Appeals 
lay to the King in Chancery according to the Engliſh Act 25 H. 8.c. 19.) and 
this Iriſh Act, cap. 19. of Faculties ſhews the difference of Delegacies in the 
Court of Rome as to wonted and unwonted Caſes ; where the Pope (by his De- 


cretals or poſitive Rules, or by his Prerogative Power and the clauſe 4%. rem. 


put in his Eccleiaftical Commiſfions) had prohibited all ordinary appeals and 
diſpenſations, his Chancellor could not grant a Reſcript, Faculty or Commiſſion. 
of Delegates without a ſpecial Mandate from the Pope himſelf : For this Chan- 
cellor, tho' a high Miniſter in the Court of Nome, was the Pope's Servant, and 
muſt obey all his Canonical Injunctious: and the Papal Delegates (in whoſe 
Commiſſion the ſaid clauſe app: rem. was inſerted) muſtpurſue the tenor of that 
Commiſſion, and therefore they could not'defer to any Appeal made from them, 
but muſt proceed and execute their Commiſſion, notwithſtanding any Appeal, 
until they receive a contrary order from the Supreme Ordinary, and therefore 
the ſaid clauſe in Papal and Regal Commiſſions Eccleſiaſtical was not nugatory : 
For as in Regal Commiſſions Eccleſiaſtical, viz. of K. Eg. 6. in the caſe of 
Biſhop Gudiner, 4 Iuſt. 340. and of 13 Hi. in cafe of Milſon in Frin 's Ani- 
mad u. p. 166. and of K. ⁊ames the Firſt, A D. 1607 in Fuller's Argument . 21. 
and of K. 7. 2. in the Caſe of the Biſhop of London; p. 5. A. D. 1686, this clauſe 
app. rem. commanding the Commiſſioners to execute their Commiſſion, not with- 
ſtanding any appeal to the contrary, was not nugatory, but had three notable 
effects, mentioned in the Lord Dyer's Report 4. Int. 345. which Report is a 
ſhort, true and full account in this Caſe of Appeals in the Canon-Law and Pra- 
ctice of the Chancery and Court of Delegates in Rome. This clauſe, when it is 
put in the Commiſſions of Arch-Biſhops and Biſhops. muſt be vain and forceleſs, 
becauſe thoſe Inferi t Ordinaries could not ſuſpend the Canon-Laws concerning 
Appeals; they muſt act and decree according to the Eccleſiaſtical Laws; but 
the Supreme Ordinary might and often did take away the force of theſe Ca- 
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nons: Nullus poteſt committere cauſam app. rem. niſi Princeps; quia Privilegium 

eſt Principis; Extra, I. 1. tit. 29. c. 27. g. Non poterit appellari a ſententia 
lata per eum, cui Princeps contulit cauſam app. remota; Socin. Jur. Reg. 40. n. 7. 
Interdum Imperator, & non alius, poteſt ita dare Judicem, ne liceret ab eo provo- 
care; Digeſt. 1. 49. tit. 2. n. 4. Delegatus a Principe appellationem ejus, qui dux- 
erit appellandum, recipere tenetur; niſi app. rem. Princeps delegaverit, quod alius 
Facere nequit, Cod. 1. 7. tit. 62. c. 16. A Delegato ad Delegantem appellare de- 
bere non ambigitur : ſed ne recipietur appellatio, quando a noſtra Regia Majeſtate 


cauſa eſt ſublegata ſub conditione, ut. inde non appelletur; Reform. Leg. Eccl,p.195, 


283. The Iriſh At. 28. H. 8. c. 13. declares, That the Canons (vi. as they 
are poſitive Laws and Eccleſiaſtical Rules) are of no force, where they are repug- 
nant to the King's Prerogative; therefore when the King by his ſupreme Power 
in Eccleſiaſtical Cauſes ſuſpends the Canons of Appeals, theſe thereby become 
preſently in that caſe of no force until the King by his Inhibition or ſpecial Or- 
der revives theſe Canons and Appeals, Thus in the Act of Faculties aforeſaid 
in unwonted Caſes, as the Pope did, ſo King H. 8. might reſtrain in his Chan- 
cery the Grant of Diſpenſations and Delegates, uſually granted there, and likewiſe 
the Chancellor upon the King's Licence and Bill aſſigned to him might grant and 

Iſſue thence Reſeripts and Commiſſions, which without ſpecial Warrant he could 
not Grant. K. H. L. and his Succeſſors, by vertue of the Statutes of Reſtitution of 
the ancient Eccleſiaſtical Juriſdiction to the Crown, had as full power in Eccleſi- 
aſtical Cauſes and Appeals, as the Pope ever had here by the Canon Law. King 


Ed. 6th, by his Eccleſiaſtical Commiſſion to certain Delegates commanded them 


to proceed againſt Biſhop Gardiner, Ex officio mero, de plano, abſq; omni forma 
ts figurd judicii, & omni app.remota, 4. Init. 340. whereupon thoſe Delegates 
deprived the Biſhop, and tho” he appealed from them to the King, and inſiſted 
in Parliament 1. Eliz. on his Appeal, as ſuſpending their Sentence of Depriva- 
tion; yet the Queen's Attorney-General there ſhew'd the Clauſe, app. rem, in 
the ſaid Regal Commiſion, which anticipated that Appeal; D' Ewe's Fournal, 
p.50. Bur Biſhop Bonnor being deprived by other Delegates of the ſaid King (in 
whoſe Commiſſion the faid Clauſe was omitted) appealed from the like Sentence 
to the High Court of Chancery, and to the King and to the Parliament, Fox's 
Martyrol, Vol. 2. p. 697. and l. 9. p. 41. and during his Appeal he ſtrongly 
claimed his Right as actual Biſhop, Id. D' Emes, p. 51. and in 13. Fac. 1. the 

Judges of B. R. in 3. Bulſtr. 74. inclined to give judgment for the Operation 

of that Appeal, viz. as valid by the Common Law, tho' not according to the 

form of the Statutes of Appeals in England, as before hath been intimated. 

3. It was a wonted Caſe to appeal to the Chancery of Rome, in Criminal as 
well as in Civil Cauſes; yea-rather in Criminal Cauſes than in Civil; becauſe of 


the greater hazard, if the Innocent be condemned and puniſhed without remedy; 


and therefore the ancient and reformed Eccleſiaſtical Law allou s, not only the 
condemned Criminal to appeal, but alſo a Third Perſon and a Stranger to him 
and even againſt his own Will to appeal for him, 2, 4. 6. c. 20, Wames. de app. 
p. 24. and 78. Reform. p. 29. C. 1 3. and in notorious conteſted. Cauſes appeals 


lie, as well as in enormous Crimes i judicatura, unleſs the party confeſſeth the 
3 ED Fact 
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Fact, and is Convicted as Guilty; 2. 1. 6. 41. Setp, 7 Sext. de app. c. 3. Seth. EA "Hh 
Jul. Clar. 9. 94. For the Judges may err in their Proceedings and Sentences in | 


the Proſecution of Malefactors, as in caſe of treſpaſſers 
The ſaid Iriſh Act 2. Elia. c. 1. authorized Eccleſiaſtical Commiſſio- 


* to enquire and correct all manner of Hereſies, c. Suppoſe they proceed in 
a cauſe of Hereſy, which was not declared ſuch by the Canonical Scripture, nor 
by any general Council or by act of Parliament; certainly the Party condem- 
ned in that cauſe may appeal from them ; as St. Paul (being charged with that 
which the Jews called ereſy, but truly was no Hereſy or a Crime) laws 
fully Appealed as afore-mentioned; f 

F: The Engliſh High Commiſſion Eccleſiaſtical was not grounded upon 
the Act 1. Eliz. c. 1. but upon the Prerogative Royal, Moor Rep. 782, and it is 
viſible, that no Prerogative fs in the Branch of this Act, which is pretended to he 
the Foundation of that Commiſſion ; Hetl. Rep. 95. for that Branch expreſly 
requires the Commiſſioners to exerciſe Ecclefiaſtical Ju lawfully ; which 
Juriſdiction implizs deference to Appeals, as a neceflary part of it; and tho'ſuch 
Appeals be out of the Engliſh, yet they are within the Iriſh Statute of Appeals, 
which the Petitioner muſt repeat and inſiſt upon as a firm Baſis of his Caſe. 

6. The ſaid Iriſh Statute is free from thoſe reſtraints and negative words 
which are in the ſaid Engliſh Acts 24 & 25 F. 8. The Subjects of Ireland by 
the ſaid Statute, and the Canon-Law, and the practice of Appealing, may ap- 
neal omiſſo medio from Archdeacons and Eccleſi aſtical Commiſlaries of the Ld, 
Lieut. to the Queen, or to the Ld. Licut, in the High Court of Chancery in this 
Kingdom; theſe Subjects may appeal in all manner of Caſes in which they 
uſed to appeal to the Pope's Court, or to his Legate, or the Primate of this 
Provincial Government. There is a Decretal of Pope John 22th in Jus Pri- 
matiale, p, 25. In partibus Hiberniz ad ſedem Apoſtolicam ex quacung; cauſa 
hactenus appellari contingit ſeu appellatur de preſent: ad eandem ſedem directe, nec 
non ad Archi-Epiſcopalem Curiam Armachanam tatorie appellarunt & appellant ; 
Et in Rebuſſus in Pract. Cancell. Apoſt. p. 636. Ad Papam vel ad ejus Legatum 
appellari poteſt omiſſo medio per ſummam Doctrinalis collecFam ex forms ant iquis 
Cancellarie. 

7. The Petitioner's Appeals are within the wonted Caſes of appealing to the 
Court of Rome, and therefore within the ſaid Statute. Theſe Appeals were in- 
terpoſed from definitive Sentences, in which Caſe the known Law and Practice 
in the Chancery of Rome was to admit ſuch Appeals of coarſe, and thereupon 
Commiſſions of Delegates were granted without difficulty: S appellatur 2 diffini- 
tiva a quecung; prolatd, ſuper appellatione literæ Apoſtolice imp trentur; Durard. 
ſpec. 1. 2. p. 858. n. 15. Si appellatura diffinitiva, Tudex non poteſt nm deferre 
appellationi; Id: p. 849. 1.25. Leges etiam ſeculares poſt ſententiam beneficiun 
appellationis non denegant aggravatis ; Extre. J. 2, tit. 24. c. 19. Ae datienem 
apoſtolorum, fi appellatur a diffinitiva poteſt impetrari Commiſſio, Rota in Antiq. 
Deciſ. 214, 564, 734. and in Novis deciſ. 357. 366, Appeals from Defi- 
nitives cannot be ſaid to be frivolous, for they need not fhew caule of grievance x 
the Law preſumes that the Appellant in that caſe was grieved; and it allows him 

tO 
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to bring before the Judge of Appeal new Matter and Proofs : Sext. de app. c. 1, 
h. Soc in. Jur. Reg. 28. Cod. J. 7. tit 63. c. 4. Clem. de app. c. 5. Reform, de app. 
6. 20. 25. Commiſſions of Appeals cannot be denied to an Excommunicated 
Perſon; Excommunicatus poteſt appellare & impetrare Literas ſuper appellatione: 
Quia nibil prodeſſet Excommunicato appellare, ft non poſſet appellationem ſuam pro- 
ſequi & ſuper ea Literas impetrare; Extra, I. 2. tit. 25. c. 5. 10.1 1. 14. A pellat io 
a ſententia excommuxicationis tenet ſine injuſtæ cauſe expreſſione. ſicut in appellati- 
one a ſententia diffinitiva contingit ; Durand, Spec, 1. 2. p. 846. n. 2. Appeals 


are due by Juſtize; and Commiſſions of Appeals, granted in Chancery, are Com- 


miſſions of Juſtic:; and Delegacies, to hear and determine appellatory cauſes, 
are Reſcripts of Juſtice, and grantable of courſe in Officina Juſtitiz : Commiſ- 
ſiones caujarum & Reſcripta Tuſtitie quilibet impetret ab ſq; ſpeciali mandato ex 
Romanz Curie ſtylo, ut quotidie videmus; Vantius de Nullit, p.242.n. 87. & 
p. 483. n. 75. Commiſſiones de Juſtitia Cancellaria concedit fine ſpeciali Pape com- 
miſſione; Rebuff. Pract. Cancell. Apoſtol. p.559 563, 631, 636. Omnes cauſe 
que ſunt de Fuſtitia, poſſunt committi per Cancellarium. In. p. 647. Litere Apo- 
ſtolice de ſimplici juſtitia formam habentes poſſuut facile obtineri , Extra. 1.5. tit. 
20. c. 8. Quod de jure communi competit ſuper fluum eſt precibus impetrare; Extra. 
J. 1. tit. 3. c. 1. & Innoc. in loc, The King's obligation in Magna Charta, c. 29. 
Nulli negabimus vel differemus juſtitiam aut rectum, is meant of him in his Chan- 
cery, and of his High Officer there; Dyer 104. Co. 9. Rep. 99. In that Court 
and in this reſpect of granting remec id Writs and Commiſſions, the King and 
his Chancellor is the fame; as the Lord Keeper writes Teſte me ipſa in thoſe 
Writs in the name and perſon of the Queen her ſelf ; Lamb. Archaton, p. 63 
and the Entry of Commiſſions of Appeals, granted by the Lord Chancellor in 


Chancery, is as committed per ipſam Reginam ; 2 Kebl. Rep. 47. and as in the 


faid Iriſh Statute of Appeals, the appealing was all one when the Appeal was 
made to the Pope's Audience and nis Chancery of Rome, as when made to 
the Pope or Biſhop of Rome, or to the See Apoſtolick or Court of Rome: Qucn- 
do cauſe ad Cancellariam Apoſtolicam remittuntur, idem eſt ac 6 ipſi Principi ſunt 
relate; Vant. p. 188. Remiſſio cauſe ad Cancellariam non debet eſſe minoris ef- 
ficacie quam relatio cauſe ad Prineipem fatta ; Lancell. De Attent p. 380. n. 14. 
Appellans ad Papam videtur potius concernere ſedem Apoſtolicam quam certam Pa- 
\ fe perſonam ; Rota in Aitid. Decis. 364. & De Biſign. de app. decis. 13. and as 
in the Papacy, ſo it is in the Empire, (ard the Evgliſh Att of Appeals, 24 H.8, 
c. 12, declared Eygland to be an Empire.) Camera cum Cæ ſare concurreytem ha- 
bet Juriſdictionem; Gail- lib. 1. Obſerv. 29. n. 3. Etſi ad Imperatorem appellitur, 


ts appellatio in Aula ſue Majeſtatis recipiatur, tamen Imperator cauſam appella- 


tionis, una cum actis & actitatis coram Commiſſariis prime inſtantie produftis, ad 
Cameram Imperialem remittit ; quia Juriſdictio Ceſaris Cameræ Imperialis, 

" quoad Juſtitiæ adminiſirationem, concurrens eft: Id. Obſerv. 121. h. 3, Thus in 
the Chancery of Exgland the Commiſſions ef Appeals are granted as up- 
on ſupplications made to the Queen, Ad nos & ad noſtram Curiam Caucella— 
rig, or Ad nos in dictu Curia m Cancellarie, or Ad Curiam noſtram CanceHariæ app:l- 
lavit; Clark's Prax. Ecclel, tit. 234, 266, 293. and in the Chancery of ſreland, 
; | All 
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Ad nos & audient iam noſtram in ſuprema Curia noſtra Canceliarie apvellavit geg; 
opportuno juris remed io ſibi per nos provideri humiliter ſunplicauit; Prout in Regro, 
Supr, Cur. Deleg. in Hibernia, | RNs: == 

6.0bj. The Lord Chancellor of Ireland has no otaer, Warrant (for admittin 
Appcals in Chancery and granting and ifluing thenceCommiſſions of Delegates 
but what the ſaid Iriſh Statute, 28. H. 8. c. 6. gives him; and this Statute 
obliges him, in granting ſuch Commiſſions, to have the Aſſent of the Under 
treaſurer of tkis Kingdom, who being now out of Ireland, his Lordſhip can- 
not graut to the Petitioner that Commiſſion. | „ 

Reply 1. The Hiſtory of the time (when that Statute was made, viz. A. D. 
1536) may well anſwer this objection; for Barnmell Baron of Trimlet fone was 
then appointed Lord Chancellor ot Ireland; prout Ware De Preſul. p 25. who . 
being a Papiſt,and perhaps not well verſed in the Canon- Law and the Doctrine 


of Appeals and the practice of admitting Appeals in the Chancery of Rome 


(as his Predeceſſors tae Arch-Biſhops of Ardmagh and Dublin were) ought to 
have the advice and aſſent of the learn'd men mentioned in this Statute, eſpe- 
cially Brabazon then Vice Treaſurer of this Kingdom; 14. Ware's Annals of 
28 H.8. and this Stature empowred the Lord Chancellor, with the aſſent afore- 
ſaid, to grant Commiſſions of Appeals not only to the Biſhop of Rome, but 
alſo from the Biſhop of Rome, and.not only upon provocations, but alſo upon 
other Proceſſes of Debate, as Querels ot Nullities This Parliament knew that 
the Proteſtants had their denomination by their appealing. complaining and pro- 
teſting from the Pope's Deerees in their Centum gravamina, and that K. H. 8. 
and Arch-Biſhop Cranmer in Nov. 1553. had appealed from the Pope to the 
next lawful General Council ; and in Dec. following commanded that the 
Statute 28 F. 8. c. 12. againſt appealing to Rome, and alſo the tenor and juſtice 
of his own appeal from the Pope ſhould be ſet upon every Church-door in Exg- 
land ; Herb. Hiſt. p. 389 & 396. and Biſhop Burnet's Vol. 1.p. 134. By which 
Appeals the Pope's Sentences of Excommunication and Deprivation decreed 
in A. D. 1535. 2galnſt the King and the ſaid Arch-Biſhop and all the Biſhops 
and (Clergy of England and Ireland (who had renounced the Pope's Supremacy 
and his uſurparion of Appeals here) were attentates and nullities, Herb. p. 404. 
and Burnet's Vol. 2. Collect. p. 166. and th:re were many Caſes and Prece- 
dents of ſuſpenſive Appeals from the Pope's Sentence, as the appeal of Chichely 
Arch-Biſhop of Canterb. Id. Burnet. Vol. 2. Collect. p. 321. ard of Herman 
Arch-Biſhop of Colagn, Id. Herb. p. 613, 620. But now there is no need of ſuch 


Aſſiſtants to the preſent Lord Chancellor of Ireland or their aſſent in his grant- 


ing Commiſſions of Appeals; for his Lordſhip is a man excellently learned in 
the Laws, and the reaſon for requiring ſuch aſſent now ceaſeth; no Reſiants 


here now appealing from the Pope; and therefore, Ceſſante ratione ceſſat E ipſa 


lex; 4 Inſt, 320, and this Clauſe in the ſaid Statute concerning the ſaid Under- 
Treaſurer's aſſent is repealed likewiſe by diſuſe, juſt as the Iriſh Act 4 Ph, & M. 
c. 7. and other Acts are become obſolete and now of no force, prout Lord Cox's 
Hiſt. part 1. p. 305. Jacito conſenſu per deſuetudinem lex abrogatur, Extra, I. 1. 


tit. 4. c. 8. 
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2. The Vice-Treaſurer of Ireland was reſident in this Kingdom when the Pe- 


titioner had preſented his Petition to the ſaid Lord Chancellor for a Com- 


miſſion of Delegates: and his now abſence ought not to he imputed as the Pe- 


titioner's fault; Quod remedio deſtituitur, ipſa re valet, fi culpa abſit 2 H.. 33. 


This Statute, which gives the thing, will give the means to get it; and his Lord- 
ſhip in officina Juſtitiæ, in the forge of Juſtice (leſt the Petitioner ſhould fail of 
it) may lawfully frame for him a remedial Commiſſion ; 2 Weſt. c. 1, 15. or 
He may controul this nicety in the Statute, which provided plenary remedies 


for the Subjects in all manner of their grievances ; 8 Rep. 118. Hob. 87. In 


Fecleſuaſticis per ſonis & negotiis rigor ł diſtrictio Juris non requiritur; Extra, 
I. 1. tit. 14. c. 1. In Confiſtorio Principis de ſubtilitatibus ł& apicibus Juris non 
curatur; Gail. p. 15 3. 1. 6. and therefore his Lordſhip need not fear depriva- 
tion of his Office for granting this Commiſſion upon neceſſary Juſtice; but he 
may be in hazard if he ſnould deny Juſtice : and his Lordſhip and his Prede- 

ceffors, as Chancellors, have admitted numerous Appeals, and thereupon have 


granted Commiſſions of Delegates by the Common-Law and Juſtice, without 


obſerving the form of the ſaid Statute of Appeals. 
Demonſtration. 
2. A juſt and lawful Appeal is an ordinary right of the Subject, and is a 
common remedy due to him merito Fuſtitie ; and the admittance of it cannot 
juſtly be denied in the High Court of Chancery of Ireland, as it is a diſpenſatory 
of all remedial Commiſſions and Writs, and as it hath a Lative and ordinary 
Power, and is an Oficina Juſtitiæ as aforeſaid, and is the fountain and Channel 
by which Juſtice upon the peoples neceſſities & complaints is conveyed to them; 
36 E. J. c. 9. 4. Iſt. 82. This Court, for the àdmiſſion of Appeals and 
Plaints of Errors againſt Judges, is coeval with the Monarchy , Hob. 63. 4 Inſt. 
78, 81. And the King's folemn promiſe in M. Charta as aforeſaid, to deny or 
delay Juſtice or right to none of his Subjects, reſpected the Lord Chancellor, his 
great Miniſter in the Court of Chancery, and alfo the ' Eccleſiaſtical as well as 
the Secular Subjects, and their Appeals as well as Writs of Error; Dyer 104. 


Dr. & Stud. Dialog. 1. c. 7. It was ſaid hy my Lord Oh. J. Hales, That an Ap- 


eal made to the King in his Court of Chances) is hy vertue of his original Ju- 
riſdiction, and he gives a Commiſſion to others to hear the Appeal, becauſe he 
could not hear it in perſon; 1 Ventr. Rep. 134. 1 Mod. 84. The Lord Chan- 
cellor of Ireland is authorized by his Commiſſion to exerciſe all Jur iſdictions & 
Powers which de Jure by Common-Law and Cuſtom belonged to his Office as 
Chancellor; and thereby he is obliged to ſeal and iſſue Subpæna's and other 
grants of Common Juſtice; prout Commiſſion: and what was promiſed for him 
as aforeſaid in Charta, yes verily he is bound to perform: and he was ſworn 
to defend all the rights and-priviledges of the Queen's EccleſaſticalSupremacy; 
and the receiving Appeals in Chancery: and granting thence Commiſſions of De- 
legates is one of thoſe rights; and his Lordſhip'was likewiſe obliged by a ſpe- 
ci11 Oath to dotoall people in his Office according to the Laws and uſages ot this 
Realm 4 Inſt. 78, 88. All the Commiſſions of Appeals (which have been gran- 


ted by the preſent Lord Chancellor of Ireland, or by any of his n 
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and were iſſued out of the High Court of Chancery) were granted and iſſued as 
upon the Common Law, as aforeſaid, In complementum juris et pro oportunp 
Juſtitia remedio, as may be ſeen plainly in all the Commiſſions of Appeals 
remaining in the Regiſtry of Her Majeſty's ſupreme Court of Delegates in 
Dublin: The ſaid Iriſh Statute of Appeals was made as an ordinary proviſion 
and reinedy for the Subjects, when it prohibited them from appealing to Rome; 
and therefore this Statute, as to its ſubſt ince, was declaratory of th: Common- 
Law, and as an Act of natural Juſtice, which allows all the Subjects of a Pro- 
vince, being grieved in Eccleſjaſtical Cauſes, to appeal to the reſident Chief Go- 
vernour of that Province in the High Court of Chancery or open Office of or- 
dinary Juſtice there for a remedial Commiſſion, as hath been already ſhewn and 
repeated. J 
This Petitioner in his Original and his Additional Appeals aforeſaid, expreſſed 
maniteſt and intolerable grievances, not only in the Diffinitive Sentences, but 
alſo in the erroneous and iniquous Proceedings of the ſaid Lzsbarn-Commiſtioners 
againſt him, and likewiſe in their denial of Apoſtles upon his ſaid Appeals, 
which were exhibited before the ſaid Lord Chancellor; and the Petitioner 
in his ſaid Appeals Petition'd for a Commiſſion of Delegates to be granted in 
the ſaid Court of Chancery as an ordinary right againſt wrong. 

Therefore the ſaid Lord Chancellor of Trelaud by his Office and Oaths a- 
foreſaid cannot juſtly deny the Petitioner a Commiſſion of Delegates upon his 
ſaid Appeals by vertue of the Common Law, 

Objections. | 

1 0bj. The Lord Chancellor of Ireland, in admitting Appeals and granting 
Commiſſions of Delegates, muſt act according to precedents and the uſages of 
the Kingdom; aid there is no precedent to be found of appealing to Chancery 
from Regal Conmiſſioners Ecclefiaſtical a; appointed upon the Iriſn Act 2. Eliæ c. 2. 

Replies. 

Reply, 1. The Lord Chancellor, in granting Commiſſions of Appeals, muſt 
act according to the Common Law and by ordinary Juſtice, if no Precedent be 
found in the Caſe. Thee Commiſſions do ifſue out of the High Court of 
Chancery as out of an Office of common juſtice and ordinary Right as aforeſaid; 
and ſuch right needs no ſupport of Precedents; for it is an univerſal truth and 
a right due to the Subjects by common and nitural Juſtice, and by the divine 
Law; that the Party, being wronged, ſhould be righted by an ordinary remedy 

and in an ordinary Court of Juſtice, Appelatio introducta eſt de jure naturali & 
divino ; & cum ſit defenſio, nemini debet negari, nedum Diabol», ſi eſſet in judicjo 
peteretq; Lancel, de Attent. p. 196. u. 14. Vener. Exam. p. 294. 1. 30. Rotæ 
Nov Decis. 363. And in this Caſe the Rule is, Non exemplis ſed legibus eſt ju- 
dicandum, Cod, J. J. tit, 45. c. 12, Quod uni juri communi conceditur, trakipo- 
teſt ab aliis in exemplum & nulli debet denegari ; Extra. J. 2.tit.7.c. 1- g. In 
Ireland before 1641, a Regal Eccleſiiſtical Viſitation every 7th year went 
through the Province of Uſer and the Dioceſes of Down and Connor; during 
which Viſitation the Juriſdiction of the Arch-Biſhop and Biſhops were ſuſpen- 
d ed; prout Burnet's Life of Biſhop Bedle, p.82, 84 : and for the ſpace of 160 


years 


th. Cn ———— 
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years laſt paſt, viz. fince the date of the ſaid Jriſh AQ 2 Eliz. the Arch- 
Biſhop of Armagh every third year held his Triennial and Metropolitical 
Viſitation over the ſaid Dioceſes, and yet there is no precedent extant of 
any Appeal from thoſe Viſitors to the King or to the Chiet Governour 
of this Kingdom in the ſaid High Court of Chancery; the reaſon is, as 
it ought to be preſumed, becauſe theſe Viſitors and Eccleſiaſtical Com- 
miſſioners exerciſed Juriſdiction lawfully, and as Ordinaties, and not as 
Tyrants (domineering over their Brethren the Glergy as Vaſſals) in an arbitrary 
and deſpotick procedure, Ex officio ſuo mero & nobili,; tor in that caſe certainly 
the Clergy, being grieved, might and would have appealed from ſuch Viſitors ; 
In qualibet parte mundi in qua modus exceditur, afpellatio admittitur, etiam ab ex- 
ecutore Apoſtolico; Lancell, De Attent. p. 292. n. 24 Conceditur omnibus oppreſſis 
appellare ad ſedem Apoſtolicam, nec ab ea conceſſione reperitur «/quamReligioſus ex- 
cluſus ; Navar. Conſil. Tom. 1. p. 139. Ard if Appeals lie from extraordinary 
Eccleſiaſtical Commiſſioners and Viſitors of Regulars, they muſt be allowed 
from Viſitors as Ordinaries and Eccleſiaſtical Judges of the Secular Clergy ; 
x Mod. Rep. 84. Shore's Caſes p. 43 45, 46,48, 52. Cum Viſitator citata parte 
&& exhibita cauſe cognitione judictaliter procedit, tune appellationt locus eſt etiam 
quoad effeſtum ſuſpenſiuum, Piaces, Prax. p. 343. Reform, Leg. p. 213. c. 10. 
Clark's Prax. tit. 249, 25 1. „„ 

2. If Precedents of Appeals were requiſite for my Lord Chancellor in the 
Petitioner's Caſe, yet thoſe precedents are not neceſſary to be ſhewn in point and 
in every circumſtance of this Caſe , becauſe Appeals are due by common Juſtice, 
and the ſaid Chancery does not exact rigorous or ftrif forms of law, as afore- 
ſaid ; but where there is a parity or majority of reaſon, parallel caſes will ſuf- 
fice and have the like force: Similis equitatis ratio ſimilia Jura ſuadet,is a Rule 
of Chancery or natural Juſtic. , and thereupon Pope Innoc. 3d ſo decreed upon 
his granting a new Commiſſion of Delegates upon Appeals made to the Apo- 
ſtolick See from his former ſpecial Delegates and Inquiſitors ; Extra. J. 2. tit. 
30. c. 4. The preſent Lord Arch Biſhop of Dublin in the laſt year, as Viſitor 
of the Cathedral of Chri/t-Church, Dublin, gave a ſentence of ſuſpenſion againſt 
the Dean of that Cathedral Church, and likewiſe decreed the Reverend Fohn 
Clayton, a Prebendary of the ſaid Church, to be excommunicated for pretended 
manifeit contempts; the ſaid Dean and Prebendary, conceiving themſclves free 
from any true contempt and apprehending they were injured by thoſe Deerees, 
appealed from them to her Majeſty in Her High Court of Chancery in England, 
and the Lord Keeper of the Great Seal without difficulty admitted: thoſe Ap- 
peals, and thereupon granted (Commiſſions of Delegates ; The ſaid Arch-Biſhgp 
(by vertue of Her Majeſty's Commiſſion to him) is a Regal Commiſſioner for 
Eccleſiaſtical Cauſes, and a Vifitor of the Dioceſe and. Province of Dublin; and 
ſurely his Grace had not more k10wledge of the Canon-Law (in ſentencing the 
Petitioner and denying his Appeals, when he was Lord Bifhop of Derry, and. a 
Regal Commiſſioner and Viſitor of the Dioceſes of Down and Connor in A.D. 
1694) than in 1704, when he ſentenced the ſaid Dean and Prebendary , and 
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h 3. nnumerable Appeals have been made to the High Court of Chancery from 
the Regal Commiſſaries for Eccleſiaſtical Cauſes in the Queen's Supreme Pre- 
rogatiye Court in Ireland; and this Court, as it holds Juriſdiction in Eccle- 
ſiaſtical Cauſes, was grounded and ſtill ſtands erected upon the (aid Branch of 
the Iriſh Act 2 Eliz. c. 1. concerning Eccleſiaſtical Commiſfioners. This Court 
bath not its foundation on the Metropolitical See of Armagh. Q. Eliz. by her 
Commiſſion dated 15 May 31 Eliz. authorized Adam Loftus then Arch-Biſhop 
of Dublin and Ambroſe Forth Dr. of Civil-Law and the ſurvivor of them, to 

exerciſe Ecleſiaſtical q uriſdiction within the Kingdom of Ireland; and Kin) 
James the Firſt by his Commiſſion 10 Apr. 20 Fac. empowered Chriſtapber Arch: 
Biſhop of Armagh to exerciſe under the King and his Succeſſor all manner of 
Eccleſiaſtical Juriſdiction within the ſaid Kingdom in as large and beneficial 
manner as the ſaid Ambroſe Forth, or Charles Doyns, or Taomas Rives, Drs. of 
Civil-Law, or any others had executed that Office: theſe Commiſſions are en- 
rolled in the High Court of Chancery of Ireland; and the Judge of this Court 
was and is ſtyled Commiſſarius Curie Regis Prerogative pro cauſis Eecleſiaſti- 
cis in & per totum Regnum Hibernie ; as appears by the faid Commiſſions and 
the Acts of that Court; and the Iriſh Canon 57 ſtyles this Court The Supreme 
Prerogative, as diſtin from the Courts of any Arch-Bithop ; Thoſe Commiſ- 
ſions for the execution of Eccleſiaſtical Cauſes were grounded upon the Branch 
aforeſaid : and Dr. Marm. Coghill, the Commiſſary and preſent Judge of the faid 
Court by his Commiſſion is empowred Ad audiend. cog noſcend. & finaliter ter- 
minand. omnes & ſingulas cauſas negotia && Querelus tam ſimplices quam duplices 
tam ad . quarumcung; partium inſtantiam quam ex officio mero, mixto vel promoto-- 
Omniag; & fingula faciend. & expediend, que in dict. Literis Patent. ſunt men- 
tionat. & expreſ]. in tam amplis modo Ef forma prout vigore dictar. Literar um. 
By vertue of his ſaid Commiſſion he may hold Inquiſitions in the ſeveral Pro- 
vinces and Dioceſes within this Realm; and uſe and exerciſe any Eccleſiaſtical 
Juriſdiction, and may promulge, decree & execute any Eccleſiaſtical ' cenſure 
upon Incumbents tor their contumacy to him, and ſequeſter the fruits of their 
 Livings ; He may compel all Dignitaries & other Eccleſiaſtical Beneficers to 
exhibit before him the Titles which they have to their Dignities and Benefices, 
and alſo their Letters of Orders; and if he find any of them contrary to the 
true meaning & intent of the Eccleſiaſtical Laws, to annihilate the ſame, and to 
pronounce them void in Law ; and to remove the pretended Incumbents of ſuch 
Benefice from the poſſeſſion thereof; and he may give Inſtitution or Collation 
to vacant Churches; to hear and determine all Querels and Sut's and Cafes of 
Devolutions whatſoever, with all matters, incidents, emergents annexed, con- 
nexed and appertaining thereunto. And many of: the like Powers were granted 
to the ſaid Lihurn-Commiſſioners, and thereupon in ſome like Caſes they acted 
and decreed againſt the Petitioner : but in all thoſe caſes Appeals lay of courſe to 
the High Court: of Chancery from the ſaid Prerogative Commiſſioners Eecle- 
ſiaſtical as aforeſaid ; even in cauſes of inceſtuous Marriages and forged Wills: 
and therefore there is greater reaſon in for the admittac: of Appeals 
I | 17. 
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in the Petitioner's Caſe. True it is, the ſaid Prerogative Court is grounded, 
not only on the ſaid Act 2 Eliz. but on the Iriſh Act of Faculties 28 H 8. c. 19. 
but both Acts are recited in the Commiſſions of 31 Elia. & 20 Fac. aforeſaid: 
and this Court of Prerogative has two Offices or diſtin Courts, viz. The 
Court for Eccleſia/tical Cauſes and the Court of Faculties. N 

4. It is a Rule of Law, Better a miſchief than an inconvenience; which ought 
not to be ſo conſtrued, as to do evil that good may come, This is a damnable Bo- 
ctrine; As if it was better to keep the Petitioner under perpetual oppreſſion by 
the illegal difſeizure cf his Eccleſiaſtical Freeholds and the unjuſt Excommuni- 
cation aforeſaid and the denial of his Appeals (as being miſchiefs done but of 
one man) than to grant him a Commiſſion of Delegates, whereby he might 


force the Lishurn Commiſſioners and other Atrentants to pay him meſh Profits, 


c. and Others to reſtore Gleabs and great Tithes from many potent, impro- 


per and ſacrilegious hands; This indeed may be inconvenient to ſome; tho? truly 


it wou'd be better for them to repent and reſtore, than not to be ſaved : But the 
meaning of that Rule is, That in particular and. accidental Caſes, ſome inconve- 


niences are to be born, when amends are made for them by publick and general good. 


The faid Commiſſioners and Attentants ought rather to ſuffer than that the ſaid 


Branch of the Statue 2 Eliz. ( concerniug Eccleſiaſtical Commiſſions, and there- 


in the Queen's Supremacy and her ancient Juriſdiction in Eccleſiaſtical Cauſes) 
fhould be repealcd, and thereby the foundation of Her Majeſties Prerogative- 


Court (grounded upen that Branch as aforeſaid) ſhoul1 he geſtroy' d: If Ap- 


peals be admitted in Chancery from the ſaid Lisburs-Commiſſioners, theſe incon— 
veniences will be avoided ;- But if theſe Appeals be denied, all tlie Biſhops and 


: Clergy in this Kingdom may be deprived and excommunicated by ſuch Com- 


miſſioners without any legal proceſs, or juſt cauſe, or ordinary remedy; yea 


the Temporal Lords and Commons of this Realm by an Eccleſiaſtical Com- 
miſſion of Oter and Ter miner may be likewiſe ouſted of their Properties, Liber- 


ties and Religion without controul and without redreſs; and Slavery, Tyran ny 
and Popery may grow and flouriſh upon that Branch: Talis interpretatio in am- 
biguis ſemper eſt fienda, ut evitetur inconveniens & abſurdum; 4 Inſt. 328. Juſt 


. and. lawful Appeals are not excluded by that Brat ch, as aforeſaid. If the Ma- 
kers of that Branch intended to prohibit all Appeals from ſuch Commiſſioners, 
they would in expreſs words have declared ſo much; for that prohibition had 
been an abrogation of the common law of Appeals; and ſuch an abrogation 


wou'd finally d:prive the Subjects of their rights in the firſt inſtance, and ex- 
clude all the ordinary power in Ergland for redreſſing them, But in 


| the faid-Iriſh Act 2. #/iz. the Q. or the Lord Lieutenant of Ireland, being 
empomred by that Branch ta commit to their Commiſſioners all manner of Eccleſtaſti- 


cal Furiſdiftion, and in all manner of offeuces and contempts, might grant to 


them (as was granted to the ſaid Lisbhurn-Coinmiſſioners) only ordinary Juriſ- 


> FN. , A. . | 
dition, and only over ordinary offer gg; in which Caſe Appeals can no more be 
denied from them than from Ordii.aries, viz. Arch-Biſhops or their Commiſ- 


ſaries. Therefore the Ld Chancellor of Ireland, in denying rhe Petitioner's Appeals 
Will conſider the 2yconveniexces and abſurdities which may happen upon ſuch 


de- 
nial 


— We. -——0—.. — 


. 
" PLEAD Sift," 


r 2 —— 


5) _ 
nial: It may be a Reflection on the glorious memory of K. William ; It may ſeem 
an obloquyon the preſent moſt happy Government, and It may be a reprozch on 
the Nation for failure of Juſtice ; ard the cry of the Subject, oppreſſed & re- 
1 medileſs, may enter the High Court of Heaven and thence bring down ven- 
geance on the land for lack of Juſtice in it: Divine Nemeſis will not be 
mock'd by the higheſt; and it is no jeſting matter to deny Juſtice, or to delay it, 


3 - 
which is a ſort of denial. 
| 3. Demonſtration; | 

A Nullity committed by an Eccleſiaſtical Judge is the greateſt of Injuſtices; 
for it is rot only the greateſt grievance to the Parties, but alſo is an affront - 
put on the majeſty of the law and a contempt of the ſupreme Judge, from 
whom he received Juriſdiction to be exerciſed lawfully : Not only defect of Ju- 
riſdiction, but the omiſſion of Judiciary Order in Courts & Cauſes of ordinary 
Juſtice, is a Nullity in the Judge; Ordo Juris non ſervarus et proceſſum et ſen- 
tentiam reddit nullam, is a maxim in the Cannon-Law. A Querel of Nullity is 
within the ſaid Iriſh Statute of Appeals; for it is another Proceſs, beſides Ap- 
peals, which by the Canon-Law and Practice of the Court or Chancery in Rome, 
was uſually mide from Papal Delegates : and the like Proceſs (ever ſince that 
q Statute to this day, except in the Petitioner's caſe) has been admitted of courſe 
j in the High Court of Chancery in Ireland; and it was \flued thence, as from a 
1 fountain and channel of Juſtice by Commiſſions, directed to the Court of De- 
: 


legares, commanding them to proceed I: Querela &f Cauſa Nullitatis, omiſſo 
appellationis articulo, The Complainant of a Nullity needs not to appeal from 
it, otherwiſe than to ſtop the actual force of it; for a Nullity is an Iniquity 
and an Act not voidable but ipſo jure void; and may always be complained of 
to be examined, declared a nullity, and be puniſhed. The Complaint of it (ſee- 
ing a Nu lity is the greateſt Injuſtice as aforeſuid) is due to the Subject by Com- 
mon-Law and by natural Juſtice for a remedial Commiſſion of Delegates; and 
in the Petitiouer's caſe there needs no further Reply to any other objectzons, than 
that the Lord Chancellor wou'd he pleaſed to peruſe the late Printed Reſolutions 
of the Houſe of Lords in the laſt Parliament of England in the Caſe of Ayles- 
b1ry-men, ® 

The Petitioner (in his ſaid Querel of Nullitics annexed to his Appeals 
and exhibited to his Lordſhip with his Petition for a Commiſſion of Delegates) | 
did ſpecify ſeveral Nullities & manifeſt Iniquitics of the ſaid Lisburn-Com-- p 
miſſioners in their Proceedings & Sentences againſt him; and eſpecially their 
arbitrary Procedure Ex officio ſuo mero & nobili in an ordinary Jurifdiction, 
which is contrary to the Tenor of their Commiſſion & to the effect of the ſaid 
Act 2 Eliz. and repugnant to all Law & Juſtice. 

Therefore the Lord Chancellor, as he cannot deny Juſtice and Right, nor 
take away the ſubſtance or form of theWaid Comm iſſion of Delegates, nor ſtop 
the ifſue of it, nor the Juriſdiction onder Majeſties Supreme Court of Dele- 
gates to hear, determine, and punifſaietpllities; ſo his Lordſhip will not delay 


his granting the Pc joner ſuch a Coommillion. 
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